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Introduction:

The Professional Magazine is a specialized publication issued by Ali Ibrahim Al-Nasser & Partners, Certified Public
Accountants and Consultants. In this twenty-fifth issue, we address the tax advantages of investment funds under the Real
Estate Transaction Tax (RETT) regulations. This issue also highlights a number of common professional mistakes and
practices, most notably the failure to verify the correct effective date of registration when submitting a Value Added Tax
(VAT) registration application.

Key Updates and Developments

Tax Advantages of Investment Funds under
the Real Estate Transaction Tax (RETT) Regulations

Tax and Zakat systems often include provisions that take into account certain types of activities or economic practices, either due to
the nature of such activities or because public interest considerations justify granting specific tax advantages. One example is the
special provisions relating to real estate investment funds under the Real Estate Transaction Tax (RETT) Law and its Implementing
Regulations. Real estate funds are closely connected to real estate transactions in their various forms, including the sale, purchase,
transfer, and acquisition of real estate. Real estate funds also fall within the concept of a Real Estate Company under the Law, which
defines a Real Estate Company as: "Any company, fund, or entity—regardless of the purpose of its establishment—that directly or
indirectly owns real estate within the Kingdom for the purpose of generating income through the sale or lease thereof, provided that
the fair market value of such real estate exceeds a specified percentage of the total fair market value of its assets, as determined by
the Regulations, and in any case not less than fifty percent (50%) of the value of such assets.” This may result in the transfer of fund
units by unit holders being treated as a real estate transaction subject to Real Estate Transaction Tax (RETT) where the conditions set
out in Paragraph (i) of Article (2) of the Implementing Regulations are met. Said paragraph provides that: "A real estate transaction shall
arise where a person, or a group of persons acting in concert, disposes of an aggregate interest of thirty percent (30%) or more in of
the interests in a Real Estate Company through one or more related transactions during any three (3) year period commencing on or
after the date on which such person or persons hold thirty percent (30%) or more of the interests in that Real Estate Company.”

Given the close connection between real estate funds and real estate transactions—whether through transfers of real estate to or
from the fund or its custodians, or through transfers of units in real estate funds by unit holders—the Real Estate Transaction Tax
(RETT) Law and its Implementing Regulations provide a number of special benefits and exemptions for investment funds. Among the
most notable are the following:



Exemption for transfers of units in exchange-traded funds
listed on the stock market: Paragraph (9) of Article (3) of the
Real Estate Transaction Tax (RETT) Law provides an
exemption for real estate transactions in cases of public
offerings, trading of listed securities, and trading of
investment fund units. Accordingly, the transfer of units in
exchange-traded funds is considered an exempt transaction
for RETT purposes, regardless of the percentage of units
being transferred. Examples include transfers of units in listed
real estate investment funds (REITs). In addition, registration
of the exempt real estate transaction is not required in this
case, as Paragraph (6) of Article (11) of the Implementing
Regulations confirms that registration is not required for
exempt transactions involving subscriptions in publicly
offered securities and the trading of listed securities.

Exemption for transfers of units in unlisted real estate funds
that fall within the concept of a real estate transaction, where
the transfer does not reach 50% of the fund units: Paragraph
(9) of Article (3) of the Implementing Regulations provides an
exemption for the transfer of unlisted units of an investment
fund established in the Kingdom in accordance with the
Capital Market Law and the rules and instructions issued
thereunder, where such fund falls within the definition of a
Real Estate Company. This exemption does not apply where a
person, or a group of persons acting in concert, disposes of an
aggregate interest of fifty percent (50%) or more of the units
of the fund through one or more related transactions during
any three (3) year period commencing on or after the date on
which such person or persons hold fifty percent (50%) or more
of the units of that fund. Accordingly, where the transfer of
units in an unlisted real estate fund is less than 30% of the
fund units, the transaction does not fall within the concept of
a real estate transaction in the first place. If the transfer
reaches 30%, the transaction falls within the concept of a real
estate transaction; however, it remains exempt from Real
Estate Transaction Tax (RETT) unless the transfer reaches
50% of the fund units, including related transactions within
the period referred to above.

Exemption for temporary real estate transfers between an
investment fund and a custodian—or vice versa—or between
custodians of the same fund: In accordance with the
provisions of the Capital Market Law and the rules and
regulations issued pursuant thereto, and as stipulated in
Paragraph (10) of Article (3) of the Implementing Regulations.

Exemption for transfers of real estate contributed to real
estate funds as an in-kind subscription: Paragraph (13) of
Article (3) of the Implementing Regulations provides an
exemption for the transfer of real estate contributed as an
in-kind subscription to the capital of a real estate investment
fund, in accordance with the provisions of the Capital Market
Law and the rules and instructions issued thereunder,
provided that the fund units issued in exchange for such
in-kind contribution are not disposed of until the earlier of; the
expiry or liquidation of the fund; or the lapse of at least five
(5) years from the date of acquisition of the units.
Accordingly, acquiring units in real estate funds through an
in-kind transfer of real estate, without cash consideration,
shall not result in any Real Estate Transaction Tax (RETT) cost.

Exemption for transfers by a natural person who owns the
fund when transferring real estate to the fund: Paragraph
(17) of Article (3) of the Implementing Regulations provides
an exemption for a real estate transfer made by a natural
person to a company or investment fund established in the
Kingdom, where that person solely owns—directly or
indirectly—all of the shares, interests of such company, or
fund units, provided that no change occurs in that person’s
ownership percentage in the company or fund for a period of
not less than five (5) years from the date of the transaction.
Accordingly, a natural person who wholly owns any
investment fund may transfer any real estate asset to the
fund with exemption from Real Estate Transaction Tax
(RETT), regardless of the nature or reason for the transfer,
and whether made for consideration or without consideration.

Exemption for real estate transfers between a company and
its wholly owned fund, and between funds owned by the
same person: Paragraph (18) of Article (3) of the
Implementing Regulations provides an exemption for a
transfer between a company and an investment fund
established in the Kingdom, where the company
owns—directly or indirectly—all of the units of the fund; and a
real estate transfer between companies or investment funds
established in the Kingdom, where all of their shares,
interests, or units are owned—directly or indirectly—by the
same person, provided that all shares of the transferee
company, or its interests, or the units of the transferee fund
remain owned—directly or indirectly—by the same person for a
period of not less than five (5) years from the date of the real
estate transaction. Accordingly, real estate may be
transferred between a company and its wholly owned fund
without Real Estate Transaction Tax (RETT), regardless of the
reason for the transfer and whether made for consideration
or without consideration. This exemption also extends to
transfers of real estate between funds owned by the same
person, regardless of the reason for the transfer and whether
made for consideration or without consideration.

Exemption for transfers without consideration to funds
owned by endowments (Awgaf): Paragraph (20) of Article (3)
of the Implementing Regulations provides an exemption for a
real estate transfer made without cash or in-kind
consideration to a company or investment fund established in
the Kingdom, where all of the shares, interests, or units of
such company or fund are owned—directly or indirectly—by a
public, private, or joint endowment (Waqf) registered with the
competent Awqaf authorities as an endowment and subject
to their supervision, provided that no change occurs in the
endowment’s ownership percentage in the company or fund
for a period of not less than five (5) years from the date of the

real estate transaction.
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Based on the foregoing, fund managers, unit holders, and

investors in investment funds should, where possible, take
advantage of the tax benefits available to real estate funds. This
includes considering such tax advantages and the extent to
which they may be utilized when structuring and establishing
funds, or when making acquisition and exit decisions.



Common Professional Mistakes and Practices

Common Mistake:

Failure to verify the correct effective date of
registration when submitting a Value Added Tax (VAT)
registration application.

Correct Procedure:

Verify the correct effective date of registration when
submitting a Value Added Tax (VAT) registration
application.

Clarification (Example):

A taxable person, when applying for VAT registration,
may incorrectly enter the effective date of registration.
This may result in the taxpayer being treated as
VAT-registered for prior periods, leading to the
appearance of earlier tax returns that the taxpayer may
be required to submit, or incurring tax on supplies that
arose during those periods.

Common Mistake:

Failure to consider the proportional deduction rules
when deducting input tax in real estate companies or
real estate funds.

Correct Procedure:

Deduct non-attributable input tax on a proportional
basis where the taxpayer has exempt supplies.

Clarification (Example):

The supplies of a real estate company or real estate
fund may include exempt supplies from VAT, such as
residential leasing supplies or the sale of real estate. In
such cases, where the taxpayer claims deduction of

non-attributable purchases, it must be deducted on a
proportional basis in accordance with Article 51 of the
Implementing Regulations.
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